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INTRODUCTION

On April 1, 1974, the New Zealand Parliament replaced the
common law action for damages for personal injury with an accident
compensation scheme. A system of awarding damages based upon
proof of another person’s responsibility for causing injury was seen as
incapable of dealing with the serious social problem of accident victims
needing a secure source of financial support after having been deprived,
permanently or temporarily, of their capacity to work. From the outset,
the right to recover compensation under the new scheme was based not
on any question of liability but simply on the claimant coming within
one of the statutory conditions for cover, in which case he or she could
make a claim to the public body administering the scheme. This right
also was the claimant’s only option. Where coverage' existed, the right
to sue for damages was barred.

The founders of the scheme had high hopes that it would provide
fair compensation quickly and efficiently to deserving victims. It was
introduced to general approbation and initially, indeed, it worked well
enough. Unsurprisingly, however, the scheme has become increasingly
controversial as problems concerning the level of coverage, incentives
to rehabilitation, methods of funding, and, most critically, overall

1. The term “cover” and “coverage” will be used interchangeably in this article.
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expense have come to the fore. The scheme originally had broad all-
party support. Nowadays it has become far more of a political football.
Recent developments have dramatically widened the area of
disagreement. A major change in the nature of the scheme occurred on
July 1, 1999, when the part dealing with personal injuries suffered at
work was hived off from public administration and control and opened
up to private enterprise insurers. Then, at the end of 1999, after a
general election, political opponents of this change came to power, and
shortly afterwards they introduced a Bill aimed at restoring the public
monopoly.

The purpose of this article is to report on these various
developments. The first part considers the background to the scheme
and surveys the somewhat checkered path leading up to the Accident
Insurance Act 1998° (“1998 Act”) and the introduction of competitive
provision of compensation. Next, the inquiry will turn to the coverage
of the scheme under the 1998 Act, the benefits it provides, and how
these benefits are delivered. This leads on to the core area of
investigation, viz the impact of privatization, the portents for its success
or failure, and whether its early abandonment can be seen to be
justified. The final section attempts to make an overall assessment of
the working of the scheme. Accident compensation has operated in
New Zealand for twenty-five years, but it remains unique. Many
countries have considered it, but nowhere else has anything quite like it
actually been adopted. We will consider what lessons can be learned
from New Zealand’s quarter of a century of accumulated experience.
Does the scheme represent a net gain to human welfare? Or is the lack
of faith or of political will by onlookers shown to be well justified?

I. THE WOODHOUSE REPORT

The reasons for the introduction of the accident compensation
scheme, and its fundamental design, are found in the Report of the
Royal Commission inquiring into personal injury law in New Zealand
(usually known as the Woodhouse Report after the name of its
Chairman, the Hon. Justice Woodhouse).® The Royal Commission was
charged with investigating and reporting upon the law relating to
compensation and claims for damages for incapacity or death arising
out of accidents (including diseases) suffered by employees.

The Woodhouse Commission thought that a system of
compensation for injured persons should be guided by the following five
principles:

2. Accident Insurance Act 1998 (N.Z.).
3. See REPORT OF THE ROYAL COMMISSION OF INQUIRY, COMPENSATION FOR PERSONAL
INJURY IN NEW ZEALAND (1967) [hereinafter Woodhouse Report].
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First, in the national interest, and as a matter of national obligation,
the community should protect all citizens (including the self-
employed) . . . from the burden of sudden individual losses when their
ability to contribute to the general welfare by their work has been
interrupted by physical incapacity;

Second, all injured persons should receive compensation from any
community financed scheme on the same uniform method of assessment,
regardless of the causes which gave rise to their injuries;

Third, the scheme must be deliberately organized to urge forward the
physical and vocational recovery of these citizens while at the same time
providing a real measure of money compensation for their losses;

Fourth, real compensation demands for the whole period of incapacity
the provision of income-related benefits for lost income and recognition
of the plain fact that any permanent bodily impairment is a loss in itself
regardless of its effect on earning capacity;

Fifth, the achievement of the system will be eroded to the extent that
its benefits are delayed, or are inconsistently assessed, or th system itself
is administered by methods that are economically wasteful.

Against the background of these principles, the Commission
examined the existing remedies for injured persons at common law and
under the workers’ compensation legislation. It was satisfied that these
remedies were unjust and perpetuated anomalies and that the time had
clearly arrived for their replacement. However, the Commission
stopped short of recommending full scale integration into the social
security system.

Looking first at the disadvantages of the common law process, the
Commission found many justifications for abandoning the common law.
Its short-comings can be summarized as follows:’

(D) Liability at common law depended on proving that the
defendant was at fault. Yet negligence could not be equated with moral
blameworthiness. A finding of liability did not necessarily suggest any
moral failing on the part of the defendant, for the expected standard of
care was determined objectively, irrespective of the defendant’s actual
capacity to guard against the risk. Further, there was no principle of
proportionality to link the extent of a defendant’s liability and the
degree of his or her culpability.

2) The economic consequences of negligent conduct were
spread via insurance over the whole community. In a modern world of
many accidents and community-wide insurance to cover them, the fault
theory had developed into a legal fiction.

‘) Compulsory insurance also undermined the claim that the

4. 1d., T55.
5. See id., 111 78-127 (discussing the common law in a chapter entitled Disadvantages of the
Common Law Process).
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threat of damages provided a financial incentive to be careful. The
Committee found no evidence, in New Zealand or elsewhere, providing
any affirmative support for the deterrent effect of tort law. Other
factors, like conscience, safety education, enforcement by inspection
and self-interest were clearly more important, and if these failed the
sanctions of the criminal law remained.

4) The risks of litigation—the difficulties of proof, the ability
of advocates, the reactions of juries, and mere chance itself—turned the
system into a lottery. The hazards were such that only a small
percentage of claims were litigated and brought to finality. The remedy
produced a complete indemnity for a relatively tiny group of injured
persons, something less for a small group of injured persons, and
nothing for the rest.

(5) The delay involved in the process of investigating an
accident and bringing it to trial caused the injured litigant to suffer
distress and anxiety while carrying the whole burden of the loss.

(6) The operation of the tort system was cumbersome,
inefficient, and extravagant. The cost of administration absorbed more
than forty percent of the total amount of money flowing into the system.

©)] The award of damages in a lump sum representing all
future loss was an entirely conjectural exercise where precision was
impossible. Such damages carried the temptation to mortgage the
future. They might be suitable for minor injuries, but those whose
problems turned out to have been badly underestimated were left with
no further remedy.

8) The uncertainty, delay, and expense associated with
litigation caused unnecessary anxiety and impeded rehabilitation. A
remedy was needed which would enable payments to commence at an
early date and would permit subsequent reviews in favor of the injured
person.

Having examined the inadequacies of the action for damages, the
Commission turned to consider the extent to which they were alleviated
by the statutory system of compensation for industrial injury under the
Workers’ Compensation Act 1956.° This legislation, first introduced in
1900, was generally regarded as the earliest example of statutory social
insurance. It provided for payment of compensation to all workers
employed under a contract of service who suffered personal injury by
accident or occupational disease arising out of and in the course of
employment. Responsibility for payment of compensation lay on the
employer, who was obliged to insure against this liability. The system
did not deprive the worker of any right to claim damages but merely

6. Seeid., 11 176-240.
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prevented double payment. A worker who failed in a damages action
could still seek compensation, but if he or she succeeded, then a claim
for compensation was barred.

The workers’ compensation system provided a more consistent
remedy than the common law, yet it also carried a number of serious
disadvantages. In particular, it raised demarcation problems in
determining whether an injury arose out of and in the course of
employment, the available benefits were set at a relatively low level,
and payments could be made only for a maximum six year period, after
which they ceased. The Commission noted that the Act had been
subject to criticism and was marked by unfortunate compromises.” It
worked upon a limited principle, was formal in procedure, was meager
in its awards, and was ineffective in the field of prevention of accidents,
or the physical or vocational restoration of the injured.” These last two
areas, it was said, should be at the forefront of any general scheme of
compensation.’

The Commission concluded that both the action for damages and
workers’ compensation fell clearly short of satisfying its five
fundamental requirements for the operation of a satisfactory system of
compensation. It recognized that an overall solution might be the
integration of a comprehensive scheme of accident compensation into
the social security framework.”” There would be great advantage in
doing this, for it would give an organic structure and unity to the whole
process.” However, integration was not feasible if compensation would
then have to take the form of the same flat rate payments for all, which
would be unacceptable and unjust. The only way a comprehensive
system could operate equitably was by linking benefits to earning
capacity and by taking into account permanent physical disability. The
Commission thought that the next move might be in this direction, but
did not itself pursue the matter. It was seen as unwise to attempt one
massive leap when two considered steps might be taken, but the
experience gained by taking the first step would assist in moving
towards a comprehensive plan.

The Commission proposed that there should be a comprehensive
system of accident prevention, rehabilitation and compensation which
would avoid the disadvantages of the existing processes. The system
should meet the requirements of community responsibility,
comprehensive entitlement, complete rehabilitation, real compensation,
administrative efficiency and financial affordability. The objective

See generally id.
See id., T 240.

See id.

See id., 1 278-81.
See id., T 241-74.
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should be compensation for all injuries, irrespective of fault and
regardless of cause. Out of the Commission’s recommendations in this
respect emerged the Accident Compensation Act 1972, which gave a
new statutory remedy to the victims of accidents but not generally to
those suffering from illness or disease unless it was related to
employment. As we shall see, problems arising out of the creation of
this distinction between accident and illness have dogged the scheme
since its very inception.

Il. THE ACCIDENT COMPENSATION ACT 1972

Following the Woodhouse Commission’s Report, a White Paper,13
and a Select Committee Report,'* the Accident Compensation Act 1972
(“1972 Act™) was enacted. In its original form, this was a scaled down
version of the Woodhouse Commission’s recommendations.  Its
coverage was limited to employees injured at work and victims of motor
vehicle accidents. Tort remedies remained for victims suffering
accidents in other contexts. Before the scheme came into force,
however, there was a change of government, and the new
administration made extensive changes to the legislation to provide
comprehensive coverage for all accident victims. At the same time, the
scheme barred the right to sue or to claim workers’ compensation for
those covered by it, following Woodhouse’s view that these remedies
became irrelevant. This bar has remained in place ever since.” The
legislation denied access to the courts in return for the perceived
advantages of the statutory scheme. The exchange has frequently been
spoken of as a social contract or social compact.™

The purposes of the 1972 Act were to promote safety, to promote
the rehabilitation of persons who suffered personal injury by accident,
and to make provision for the compensation of those persons or their
dependents. “Personal injury by accident” was not fully defined. The
Act merely stated that it included the physical and mental consequences
of the injury or accident, medical misadventure, incapacity resulting
from occupational disease, and bodily harm caused by the commission
of certain criminal offenses.”” The precise ambit of the concept was left
to be determined by the decision-making process and the system for
reviews and appeals established by the Act. In this way the system was

12. Accident Compensation Act 1972 (N.Z.).

13. NEW ZEALAND DEP’T OF LABOUR, PERSONAL INJURY: A COMMENTARY ON THE REPORT
OF THE ROYAL COMMISSION OF INQUIRY INTO COMPENSATION FOR PERSONAL INJURY IN NEW
ZEALAND (1969).

14. SELECT COMMITTEE ON COMPENSATION FOR PERSONAL INJURY, REPORT OF SELECT
COMMITTEE ON COMPENSATION FOR PERSONAL INJURY IN NEW ZEALAND (1970).

15. For discussion of the bar see infra Part VI.A.i.

16. See Queenstown Lakes Dist. Council v. Palmer, [1999] 1 N.Z.L.R. 549, 555 (C.A.).

17. See generally Accident Compensation Act 1972.
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deliberately given a degree of flexibility. Where coverage existed it was
compulsory. Individuals could not opt out of the scheme and seek
damages instead.

The scheme was administered by a new statutory body, the
Accident Compensation Commission. Its functions included the taking
of various steps to promote safety and rehabilitation and making
payments to those entitled to the new benefits. Weekly compensation
was payable for loss of earnings at the rate of eighty percent of the
claimant’s earnings prior to the accident. Lump sums were payable for
loss of bodily function to a maximum of NZ$7,000 and for pain and
suffering and loss of amenity up to a maximum of NZ$10,000. Medical
expenses and other incidental costs, like transport to hospital and
replacement of damaged clothing, were also covered. In the case of
death, the dependents could seek compensation related to the victim’s
pre-accident earnings plus certain lump sums.

Funding came from three sources. First, there was an “earner’s
scheme” under which employers and the self-employed were required
to pay levies to cover the cost of all accidents to earners, whether or not
they occurred at the workplace. The levies were risk rated, so higher
rates were paid by employers in dangerous industries as compared to
those in safer ones. Second, there was the “motor vehicle accident
scheme.” This imposed levies on the owners of motor vehicles, payable
at the time of registration, with the amount depending on the nature of
the vehicle. Third, the “supplementary scheme” covered the victims of
accidents occurring other than at work or on the road and was funded
out of general taxation. The 1972 Act allowed the Commission to make
recommendations for variable levies in accordance with an employer’s
claims record or the incidence of motor vehicle accidents in relation to
age groups and classes of drivers, but this was not done. So economic
deterrence was eschewed and there were no financial incentives to
achieve a good claims record or financial penalties for a bad record.

I11. THE ACCIDENT COMPENSATION ACT 1982

The first major review of the accident compensation scheme was in
a report of a Cabinet/Caucus Committee in 1980.° The review
recommended that the three person Accident Compensation
Commission be turned into the Accident Compensation Corporation
(“ACC”) with a board of directors. This transition was duly achieved
without controversy. Certain proposals to cut benefits were referred to
a Select Committee, where they were substantially watered down. A
further recommendation was that the scheme henceforth be funded on

18. This is commonly known as the Quigley Report, after the name of the chairman, Mr.
Derek Quigley.
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a pay-as-you-go basis. The Accident Compensation Act 1982"° (1982
Act”), which emerged from the review, left coverage untouched and
made relatively minor changes to entitlements, some to the benefit of
claimants.”” However, implementation of the new method of funding
has had long-term economic and political consequences.

Pay-as-you-go funding means that premiums or levies for the year
pay all of that year’s costs, including both new and old claims. They do
not cover the continuing costs of claims extending into future years. In
comparison, under full funding, premiums must meet all the costs of
claims made during the year. They do not include past claims, but do
include the continuing cost of claims for the full duration of an injury.
Of course, in the case of young persons who are permanently
incapacitated, that may extend for many years.

At its inception the scheme was not fully funded in an actuarial
sense, but because there were no old claims, receipts were substantially
greater than disbursements. This partial funding in the early years
meant that substantial reserves were accumulated. The change to pay-
as-you-go, while not itself imprudent, led to political pressure from
employers to reduce the cost of accident compensation and to a
subsequent decision to make substantial cuts in the levies. Seemingly
these reductions went too far. The reserves were depleted very rapidly,
which contributed to the financial problems that emerged shortly
afterwards.”

IV. THE LAwW COMMISSION REPORT OF 1988

Political support for accident compensation initially was both
broad and firm. During the 1980s it began to fragment as the scheme
came under pressure from different directions. One reason was
dissatisfaction with the ambit of the scheme and, in particular, with the
injury/illness distinction. Why, it was asked, should victims of illness be
treated less favorably than victims of accidents? Others pointed to the
burgeoning expense. The drain on the reserves, high inflation and cost
increases all took their toll, causing the new Labour Government to
respond by tripling the levies.

Following a growing volume of complaints, the government asked
the Law Commission to review the scheme’s operation and to make
recommendations accordingly. The Law Commission’s report™ strongly

19. Accident Compensation Act 1982 (N.Z.).

20. For example, the maximum lump sum payment for loss of bodily function was increased to
NZ$17,000. See id.

21. See Geoffrey Palmer, New Zealand’s Accident Compensation Scheme: Twenty Years On, 44
U. TorRONTO L.J. 223, 231 (1994) (commenting that while pay-as-you-go did not call for the sort of
reserves necessary in a fully funded scheme, it was quite unsound to run them down altogether).

22. LAW COMMISSION, PERSONAL INJURY: PREVENTION AND RECOVERY—REPORT ON THE
ACCIDENT COMPENSATION SCHEME (1988) [hereinafter LAw COMMISSION 1988 REPORT].
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supported expanding the scheme so as to bring sickness and non-
accidental incapacity under its umbrella. The Commission noted that
for pragmatic and historical reasons, sickness incapacities had not been
included. The Woodhouse Report recognized that funds which were
already supporting the workers’ compensation and compulsory motor
insurance systems could be applied to the wider injury scheme, but
there were questions about the cost of extending coverage any further.
However, the Commission considered the demarcation anomalous and
thought it ought to disappear—sooner rather than later. It believed that
this could be done in stages, by first accepting congenital incapacities
already supported by the social welfare system, then later taking in
higher level disabilities, and finally including less serious disabilities.
On the other hand, lump sum payments were seen as illogical in relation
to the income maintenance purposes of the injury scheme, and for
sickness they would become incongruous. Serious physical incapacity
and economic loss were better compensated by periodic payments.
Lump sums should, therefore, be abolished.

The Commission was satisfied that its scheme would not lead to an
explosion in costs and could be funded by levies (proposing a single rate
for employers and the self-employed close to the average rate for
1987/88), investment income, and taxation. It was confident, moreover,
that the existing scheme was not facing a financial crisis.”> By far the
largest area of cost increase was in the amounts payable to those who
claimed in earlier years who were still in receipt of payments. The cost
of claims in the first year had increased only by small amounts. In 1987,
the whole of the real increase in spending covered costs incurred during
the earlier years. The scheme was doing what it was intended to do—
compensating the seriously incapacitated without a limit of time.
However, a second question was whether people were receiving
payments over a longer period than previously. Some figures suggested
that this might be happening, but the Commission did not know why.
Possible reasons, apart from a build-up of long-term entitlements, were
the removal of certain deductions from earnings related compensation,
higher and more lump sums being awarded, a catch up in a backlog of
claims, and changes in medical payments. It was thought that limiting
professional fees, abolishing lump sums and investigating possible fraud
and abuse could lead to substantial savings.

A contemporaneous report of the Royal Commission on Social
Policy™ also proposed removing the sickness exclusion, but at the same
time cutting back substantially on accident benefits. The Commission

23. Seeid., 11 83-102.
24. RoYAL COMMISSION ON SOCIAL PoLICY, 2 REPORT OF THE ROYAL COMMISSION ON
SoclAL PoLicY—FUTURE DIRECTIONS 757 (1988).
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considered this latter proposal to be unnecessary and socially
undesirable.

Expansion of the accident scheme to an incapacity scheme was
taken up by the Labour Government, and in 1990 it tabled a
Rehabilitation and Incapacity Bill founded on the Law Commission’s
report. The purpose of the Bill was to introduce a comprehensive
income maintenance and rehabilitation scheme available to all persons
who suffered incapacity, regardless of cause. Nothing came of this Bill,
for Labour shortly afterwards was voted out of office. Before the
election, the National Party had also indicated that it favored extension
of this nature and had promised a White Paper on the subject.
However, the new National Government then came to the conclusion
that the existing scheme was too expensive and abruptly changed
direction.

V. THE ACCIDENT REHABILITATION AND COMPENSATION
INSURANCE ACT 1992

Following the election, a ministerial Working Party was appointed
by the government to review the working of the accident compensation
scheme and to develop proposals to ensure, inter alia, that in the event
of incapacity, everyone had access to an acceptable level of income
support and to health care services. Due to a tight time frame, however,
the Working Party limited its analysis to injury and did not consider
iliness. Its report proposed an insurance based and compulsory injury
compensation scheme, with private insurers competing with the ACC to
provide cover.” The government did not accept the recommendations,
but asked the Working Party to consider further how to contain and
spread the costs of the existing scheme on the basis that the ACC
continued to administer it. A supplementary report formed the basis
for the Minister of Labour’s policy statement on the future of accident
compensation,26 from which emerged the Accident Rehabilitation and
Compensation Insurance Act 1992”7 (1992 Act™).

The policy statement maintained that the government recognized
the value of a comprehensive no-fault accident scheme and would retain
it. Yet it noted that there had been some criticism, particularly in
respect of the fairness and the affordability of the scheme. Regarding
fairness, employers were funding nearly seventy percent of the total
scheme, while work accidents accounted for only about forty percent of

25. See MINISTERIAL WORKING PARTY ON THE ACC AND INCAPACITY, REPORT OF THE
MINISTERIAL WORKING PARTY ON THE ACC AND INCAPACITY (1991) [hereinafter MINISTERIAL
WORKING PARTY REPORT].

26. See NEwW ZEALAND DEP’'T OF LABOUR, ACCIDENT COMPENSATION—A FAIRER SCHEME
(1991) [hereinafter ACCIDENT COMPENSATION—A FAIRER SCHEME].

27. Accident Rehabilitation and Compensation Insurance Act 1992 (N.Z.).
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total costs. Earners, by contrast, did not contribute towards the cost of
non-work injuries. Regarding affordability, the cost of accident
compensation had risen at an average rate of twenty-five percent per
annum between 1985 and 1990 and continued to rise. In effect, there
had been a doubling of costs every four years. Cost escalation had
occurred particularly in the areas of earnings related compensation,
lump sum payments and health care, while at the same time judicial
interpretation of “personal injury by accident” had considerably
expanded the coverage provided by the scheme. This meant that absent
structural reform or a substantial increase in premium rates, there
would soon be insufficient funds to meet new claims. The necessary
levy increases were unacceptable, and what was proposed instead was a
reform of the scheme aimed at widening and reallocating its funding
base, reducing its costs and restricting its coverage.

Whether the government’s financial analysis was unduly alarmist
might be debated in light of considerations of the kind found in the Law
Commission’s report. Arguably the scheme had reached maturity, with
a rough balance between new claims and expiring liabilities. And
clearly, substantial savings could be made without disturbing coverage.
The scheme still was very cheap. The annual cost before the 1992
changes was about NZ$1 billion, or a dollar a day for every person in
New Zealand.” Yet considerations such as these were not allowed to
stand in the way of the proposed changes, which were enacted as the
1992 Act.

A. Coverage

A primary objective of the new Act was to eliminate uncertainty
about the boundaries of the scheme and to rein in the ability of the
judges to give an expansive interpretation to the provisions governing
its ambit. The bases for cover were similar to those laid down in the
earlier Acts, but their scope was precisely, and in some respects far
more restrictively, defined. So there was cover for personal injury
caused by an accident, by employment-related disease or infection, by
medical misadventure and by treatment for personal injury, and also for
mental or nervous shock suffered by the victims of certain specified
sexual offenses. However, whereas formerly these categories all fell
within the broad concept of “personal injury by accident” (which had
only a non-inclusive definition), they were now treated as separate
categories and made subject to a series of detailed definitions. Judicial
discretion in determining their limits was entirely removed. This
arrangement has been carried over into the Accident Insurance Act

28. Palmer, supra note 21, at 227.
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1998, and we will look more closely at the details of the coverage now
provided by the scheme when examining the 1998 Act.

B. Benefits

The 1992 Act sought to contain costs by cutting back on some of
the benefits payable under the scheme. Earnings related compensation
starting one week after the injury and based on eighty percent of total
earnings up to a prescribed maximum was continued. In the case of low
earners, there was provision for a minimum level of benefit, to prevent
compensation falling below the equivalent social security benefit. In
addition, new time limits on the payment of benefits were introduced.
Formerly, compensation continued for able-bodied workers who could
not find employment, but now benefits ended after twelve months
where a claimant was assessed to have a capacity to work greater than
eighty-five percent of full working capacity. Unemployment benefits
were thought to be the appropriate form of income support for those
unable to find work. However, the eighty-five percent test proved to be
unworkable in the light of the varied objectives of the legislation, and
because it called for an unobtainable degree of scientific precision. In
1996 it was replaced by a new assessment procedure aimed at
determining whether a person had a “capacity to work,” meaning work
for which the person was suited by reason of experience, education or
training. A further time limit was related to the claimant’s age. The
Act provided that entitlement to compensation ended at the age at
which a person became entitled to New Zealand superannuation. In
limited circumstances, he or she could elect to continue to receive
compensation for up to a year after that age.

Social rehabilitation, covering compensation for such expenses as
home alterations, motor vehicle adaptation, wheelchairs, and home
help, was to be paid according to regulations, which were drafted in a
very restrictive fashion.” Vocational rehabilitation, directed at assisting
persons to maintain or obtain employment, was available only to
persons who had been earners immediately before the accident in
question.  Thus non-earners could get no employment-oriented
assistance.

Lump sum payments for loss of faculty and for pain, suffering and
loss of enjoyment of life were abolished. They were replaced by a new
disability allowance of up to NZ$40 per week, which was available to
those with a degree of disability of ten percent or more. This quickly
was found to be quite inadequate for its intended purpose of meeting

29. The regulations governing the provision of social rehabilitation were found to be so
inflexible that by an amendment to the Act in 1996 the ACC was given a discretion not to apply
them.
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the day to day costs of loss of faculty. Furthermore, in its first year of
operation over half the claimants either failed to qualify or obtained
only the minimum payment of NZ$4 per week.” In 1997, following
widespread criticism, a slightly more generous scheme was introduced.
This focused more on the impairment suffered by the individual than
the costs of living with incapacity, increased the maximum amount of
the allowance to NZ$60 per week, and made provision for subsequent
rises in the costs of living.

The 1992 Act also provided for various payments in the event of
the death of a person covered by the scheme. These included funeral
expenses, grants for a surviving spouse and for the children and other
dependents of the deceased, and weekly compensation for these
persons. The scheme of benefits and entitlements continued or
introduced by the 1992 Act have all been carried over into the 1998 Act.
We shall look at their present scope later on.*

C. Funding

Pay-as-you-go was retained, but substantial changes were made to
existing sources of funding and new sources were introduced.
Employers now met only the cost of providing coverage for injury
sustained in the course of employment, except where a motor vehicle
was involved. Henceforth, all earners paid a premium to meet the cost
of coverage for accidental injury. This was deducted by employers from
wages and salaries and paid to the ACC through the Inland Revenue
Department. The self-employed premium continued to have
components to meet the costs of work and non-work injury. The motor
vehicle owners’ premium (covering also public health care costs) was
supplemented by a new premium on petrol. This sought to ensure that
non-owning drivers also contributed to the costs of injuries involving
motor vehicles. The government continued to meet the costs of
compensation for accidental injury to non-earners.

The Act sought to meet the criticism that the existing scheme
lacked financial incentives to encourage safety and good work practices
by introducing experience rating of employers,32 in order to ensure that
premiums reflected actual claims history. The policy statement
preceding the Act had said that the government would investigate the
feasibility of extending experience rating to earners and motor vehicle
owners, but in fact this was not done.

30. ACCIDENT COMPENSATION CORP., REPORT OF THE ACC REGULATIONS REVIEW PANEL
(Aug. 24, 1994).

31. See infra Part VI.B.

32. See Accident Rehabilitation and Compensation Insurance Act 1992, § 104.



418 Washburn Law Journal [Vol. 39

D. Appraisal

Aspects of the 1992 Act were purportedly insurance-based, as
indicated, for example, in the new provisions for “premiums"33 and risk
rating, but, arguably, the changes in this respect were more cosmetic
than real. The continuing similarities with social welfare provision were
far more significant. The scheme was managed by a government owned
corporation, there was a monopoly in the delivery of services, and
levies, cover and entitlements were prescribed in legislation and
regulations. What is quite clear, however, is that after 1992 coverage
was more limited and some of the available benefits markedly less
generous. For example, the abolition of lump sum awards, justified on
the ground that they provided a disincentive to rehabilitation, was
severely criticized as constituting a breach of the social contract upon
which the scheme was founded. Certainly they had often provided the
only source of substantial compensation to non-earners, who would now
recover little or nothing. The independence allowance was far from an
adequate replacement, even taking into account some amelioration of
its worst features. Again, the provisions for obtaining vocational
rehabilitation were rigid, with an arbitrary distinction from social
rehabilitation. This restriction also had a disproportionate affect on
women.* Finally, the introduction of an age limit was inconsistent with
the insurance philosophy of the 1992 Act. Older persons were charged
the same premiums, but had very limited rights to compensation.

Commentators heaped a good deal of opprobrium on the 1992 Act,
both for its lack of any coherent policy and for its markedly reduced
benefits. Palmer noted that the National Government’s decision
appeared to have been motivated by a desire to cut as much from the
scheme as the traffic would bear, without regard to any principle other
than making it cheaper.* He saw the scheme as being more in the
nature of a mean workers’ compensation scheme which covered injuries
for twenty-four hours a day.* Harrison thought that the result of the
1992 restructuring rendered the scheme scarcely recognizable as an
accident compensation system.”  Entitlement had ceased to be
comprehensive and compensation had ceased to be real.® Ison was
critical both of the changes and of the process by which they were

33. See Accident Rehabilitation and Compensation Insurance Act 1992, § 101.

34. See generally Margaret A. McGregor Vennell, Issues for Women in Claims for Medical
Misadventure, 23 VICT. U. WELLINGTON L. REev. 13 (1993); Louise Delaney, Accident
Rehabilitation and Compensation Bill: A Feminist Assessment, 22 VICT. U. WELLINGTON L. REV. 79
(1992).

35. See Palmer, supra note 21, at 233, 237.

36. Seeid.

37. See RODNEY HARRISON, MATTERS OF LIFE AND DEATH: THE ACCIDENT
REHABILITATION AND COMPENSATION INSURANCE ACT 1992 AND COMMON LAw CLAIMS FOR
PERSONAL INJURY 50 (1993).

38. Seeid.
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determined, and noted the disincentives to rehabilitation, the major
drawbacks in experience rating, and the revival of adversarial
processes.” Miller was less critical, remarking that the lack of any clear
philosophy was not nearly as important as the extent to which the
scheme served important values.” He concluded that as regard
compensation, earners were treated adequately but non-earners and
victims of medical misadventure were worse off," and as regards
deterrence, desirable incentives to safety and accident prevention had
been introduced.”

Some of the criticisms of the 1992 Act arguably were overstated.
Coverage was reduced but only at the margins. The core areas of
coverage—physical injury by accident, medical misadventure and
occupational disease—continued much as before. These categories also
were similar in conception, albeit defined with much greater precision.
However, the reductions in certain benefits were real enough and, as we
shall see, their effect on non-earners has been a continuing source of
controversy.

VI. THE ACCIDENT INSURANCE ACT 1998

During the last years of the 1990s, the National Government,
increasingly antipathetic to state administration and control, turned
towards changing the accident compensation scheme into a system of
universal compulsory insurance. As we have already seen, some
proposals to this effect were made by a ministerial Working Party in
1991 but were put to one side.” In 1998 the idea was revived and, with
the passing of the Accident Insurance Act,” the first step was taken
along this path.

The 1998 Act (with its mercifully briefer title) repeals the Accident
Rehabilitation and Compensation Insurance Act 1992 and sets out the
whole scheme afresh. Much has been rearranged and there are many
changes of detail, but in important respects the substance has not been
altered. In particular, it remains compulsory, the coverage of the
scheme continues to be based primarily on accidents, medical
misadventure and occupational disease, and benefits also are broadly

39. See Terence G. Ison, Changes to the Accident Compensation System: An International
Perspective, 23 VICT. U. WELLINGTON L. REV. 25 (1993).

40. See Richard S. Miller, An Analysis and Critique of the 1992 Changes to New Zealand’s
Accident Compensation Scheme, 52 MD. L. REv. 1070 (1993).

41. Seeid.

42. Seeid.

43. See MINISTERIAL WORKING PARTY REPORT, supra note 25.

44. Accident Insurance Act 1998. At the date of writing this article—March 2000—the 1998
Act was in force, and references hereafter to its provisions are in the present tense. The new
Labour Government, however, is in the process of making changes, most immediately by removing
the element of competition and, at a later stage, by altering and raising benefits and expanding
coverage. For a discussion of these developments see infra Part VII.
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the same. Indeed, the Act itself confirms that it “continues a ‘no-fault’
accident compensation scheme to provide statutory entitlements for all
persons--(a) who suffer personal injury for which they have cover, or
(b) who are the spouses, children, or other dependents of persons [who
have cover].”®

The major change is in the method of delivery of the statutory
benefits for work-related injury, amounting to a partial privatization of
the scheme. In the field of work injuries, the monopoly formerly held
by the ACC in providing cover under the scheme has been removed.
Employers must insure with a private insurance company or a new
state-owned enterprise (called “@Work™) set up to compete with the
private companies.”  Self-employed persons and private domestic
workers may choose to insure in this way or to remain with the ACC.”
A regulatory regime aims to ensure that persons with cover receive
their entitlements. The ACC continues to administer the other,
unprivatized, parts of the scheme. The method of funding also has
changed. Formerly, all payments were funded on a pay-as-you-go basis,
but, consistently with the introduction of private insurers, all ACC
accounts except the non-earners’ account become fully funded.”

The statutory scheme is detailed and complex. We will consider its
main features, looking first at coverage, second at entitlements, and
third at the provisions governing competitive accident insurance, paying
particular attention to the accident insurance contract.

A. Coverage

The 1998 Act provides coverage for personal injury which is
broadly similar to that provided under the 1992 Act. The arrangement
of the 1998 Act and the wording of the provisions setting out the
various categories where cover is provided have, however, been
changed in some ways. Possibly this may have some effect on the
substance of the provisions.

The accident compensation scheme applies to persons who are
“insured” under the 1998 Act. There is a list of categories of insured
persons, which in their totality cover all persons within New Zealand.”

45, Accident Insurance Act 1998, § 7(1).

46. See Accident Insurance Act 1998, § 169.

47. See Accident Insurance Act 1998, §8 176-79.

48. See Accident Insurance Act 1998, § 290.

49. See Accident Insurance Act 1998, § 22(1). “‘Insured’ means (a) An employee of an
employer: (b) A person who is a self-employed person: (c) A person who is a private domestic
worker: (d) A person to whom section 279 applies: (e) A person to whom entitlements must be
provided under [the former Acts].” Id

In the case of a person who has died, section 22(2) and (3) provide that “insured” means
the person who has died for the purpose of provisions concerning cover, and means his or her
personal representative or spouse, child or other dependent for the purpose of provisions
concerning entitlements or review or appeal. See Accident Insurance Act 1998, § 22(2), (3).
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The purpose of this seemingly prolix arrangement is to provide the
bases for differentiating between the source of the funds for meeting
claims by insured persons and for drawing distinctions as to entitlements
under the Act.

Section 39(1) provides that an insured has cover for a personal
injury if (1) he or she suffers the personal injury in New Zealand on or
after July 1, 1999; and (2) the personal injury is any of the kinds of
injuries described in section 29(1)(a), (b) or (c);* and (3) the personal
injury is described in any of the paragraphs in section 39(2).*" They are:

(a) Personal injury which is caused by an accident to the insured; or

(b) Personal injury caused by medical misadventure suffered by the
insured; or

(c) Personal injury caused by treatment given to the insured for personal
injury for which the insured has cover; or

(d) Personal injury caused by a work-related gradual process, disease or
infection suffered by the insured; or

(e) Personal injury caused by a gradual process, disease or infection that
is personal injury caused by medical misadventure suffered by the
insured; or

(f) Personal injury caused by a gradual process, disease or infection
consequential on personal injury suffered by the insured for which
the insured has cover; or

(g) Personal injury caused by a gradual process, disease or infection
consequential on treatment given to the insured for personal injury
for which the insured has cover; or

(h) Personal injury that is a cardio-vascular or cerebro-vascular episode
that is personal injury caused by medical misadventure suffered by
the insured; or

(i) Personal injury that is a cardio-vascular or cerebro-vascular episode
that is a per%gnal injury suffered by the insured to which section
32(2) applies.

Section 279(1), incorporated in the above definition, applies to the provision of cover for, and the
delivery of entitlements to:
(@) Non-earners, employees, and private domestic workers, in respect of non-work
injuries; and
(b) Self-employed persons who do not have an accident insurance contract, in respect of
work-related personal injury (other than as an employee) and non-work injury; and
(c) Private domestic workers who do not have an accident insurance contract, in respect
of work-related personal injury in that private domestic work; and
(d) All persons, in respect of motor vehicle injury; and
(e) Persons who have cover or an entitlement in accordance with Part 13, in respect of
personal injury suffered while any former Act was in force.
Accident Insurance Act 1998, 279(1). By section 279(2), persons not ordinarily resident in New
Zealand are included. See Accident Insurance Act 1998, § 279(2).
50. See infra Part VI.Aii.
51. See Accident Insurance Act 1998, § 39(1).
52. Accident Insurance Act 1998, § 39(2). Section 32(2) provides for cover where the personal
injury is work-related: see infra Part VI.A.v.
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Section 40 further provides for cover for mental injury caused by
an act performed on, with, or in relation to the insured, which
constitutes one of the criminal offenses listed in Schedule Three to the
Act.” These are primarily sexual offenses and include sexual violation,
incest, sexual intercourse with an underage girl, and certain offenses of
indecency. Included also are infecting with disease, assault on a child or
by a male on a female, and certain offenses relating to female genital
mutilation.*

The coverage provided by the scheme is subject to certain
geographical limits. Broadly, it applies to personal injury that is
suffered in New Zealand in respect to which there is cover under the
1998 Act.” Thus the scheme is not confined in its application to New
Zealand residents but includes visitors to New Zealand.” The scheme
also has an extra-territorial application in the case of persons ordinarily
resident in New Zealand”’ who suffer death, physical injuries, or mental
injuries consequential on physical injuries, and the injury is one for
which there would be cover if the personal injury had occurred within
New Zealand.” Personal injury resulting from medical treatment
received while outside New Zealand is covered on a similar basis.”
Special provision is made for injury by work-related disease where this
is suffered outside New Zealand.”

53. See Accident Insurance Act 1998, § 40.

54, See Accident Insurance Act 1998, sched. 3.

55. See Accident Insurance Act 1998, § 39(1). “New Zealand” is defined to include all the
land and islands between the 162nd degree of east longitude and the 173rd degree of west longitude
and between the 33rd and 53rd parallels of south latitude, the Kermadec Group, the internal waters
and territorial sea of the foregoing, and any appurtenant installations or drilling rigs. See Accident
Insurance Act 1998, § 23(1). A person who embarks by ship or aircraft to travel from one place in
New Zealand to another or to return without stopping to the place of embarkation, and in either
case does not go beyond 300 nautical miles from New Zealand, is deemed to have remained within
New Zealand. See Accident Insurance Act 1998, § 23(3).

56. However, overseas visitors are entitled only to limited benefits: see infra Part VI.A.vi.

57. See Accident Insurance Act 1998, § 24. A person is “ordinarily resident in New Zealand”
if he or she--

(@) Has New Zealand as his or her permanent place of residence, whether or not he or

she also has a place of residence outside New Zealand; and

(b) Isin 1 of the following categories:

(i) A New Zealand citizen:

(ii) A holder of a residence permit granted under the Immigration Act 1987:

(iii) A holder of a returning resident’s visa or residence visa issued under the
Immigration Act 1987 allowing the person to lawfully return to New Zealand or
come to New Zealand for the purpose of residence:

(iv) A person who is exempt from any requirement to hold a permit under the
Immigration Act 1987:

(v) A person who is a spouse, child, or other dependent of any person referred to in
any of subparagraphs (i) to (iv), and who generally accompanies the person
referred to in the subparagraph.

Id.

58. See Accident Insurance Act 1998, § 41(1).

59. See Accident Insurance Act 1998, § 41(2). For further discussion of coverage for medical
misadventure see infra Part VI.A.iv. Mental injury caused by criminal acts that is suffered by a
resident when outside New Zealand is covered separately. See Accident Insurance Act 1998, § 40.

60. See Accident Insurance Act 1998, § 43.
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i. Relationship between the 1998 Act and the common law

The quid pro quo of the right to statutory compensation was the
barring of any right to sue for damages that might otherwise have been
available. From the inception of the accident compensation scheme in
1974, it has not generally been possible to sue in New Zealand for
compensation for personal injuries or death suffered after that date.
The bar on actions for damages for personal injury is presently found in
section 394(1) of the 1998 Act. It has been simplified a little, and
provides:

No person may bring proceedings independently of this Act, whether
under any rule of law or any enactment, in any court in New Zealand, for
damages arising directly or indirectly out of

(a) Personal injury covered by this Act; or

(b) Personal injury covered by the former Acts.”

There are anti-avoidance provisions in section 394(6).” These
make it clear that the bar cannot be avoided by failure to make a claim
or a purported denial or surrender of rights under any of the Acts or a
lack of entitlement to any particular benefit.” A similar bar applies in
the case of personal injury caused by a work-related gradual process,
disease, or infection.*

On the face of it, the relationship between the 1998 Act and the
common law is straightforward. To the extent that there is coverage
provided by the accident compensation scheme, an action for damages
in tort (or contract, equity, or under statute) is barred. To the extent
that there is no such coverage, any action for damages can proceed.”
So, making an obvious point, if a claim does not involve personal injury
in any form, the 1998 Act has no application. Indeed, the Act itself
provides that that the bar on proceedings for personal injury

does not prevent any person from bringing proceedings related to, or

arising from--

(a) Any damage to property; or
(b) Any express term of any contract or agreement (other than an
accident insurance contract); or

(c) The unjustifiable dismissal of any person or any other personal
grievance arising out of a contract of employment. However, no
court . . . may award compensation in any such proceedings for

61. Accident Insurance Act 1998, § 394(1).

62. See Accident Insurance Act 1998, § 394(6).

63. In Childs v. Hillock, [1994] 2 N.Z.L.R. 65 (C.A.), the Court of Appeal confirmed that the
bar applies if at the time the plaintiff suffered a personal injury compensation could have been
obtained, even though it can now no longer be attained.

64. See Accident Insurance Act 1998, § 395(1), (2).

65. See generally van Soest v. Residual Health Management Unit, [2000] 1 N.Z.L.R. 179
(C.A).
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personal injury . . . A

Nor does the bar prevent proceedings under the Health and
Disability Commissioner Act 1994 or the Human Rights Act 1993.”

Arguably these provisions are hardly necessary. We can point to
many other examples of claims which are not affected by the scheme at
all. An action for negligence is barred if it is for personal injury but not
if it is for property damage or financial loss. A claim for malicious
prosecution is not affected by the Act, for the plaintiff sues in respect of
damage to reputation, loss of liberty, and financial loss. Nor is a claim
for false imprisonment affected, for the plaintiff seeks damages, inter
alia, for being imprisoned. Upset and distress caused by a breach of
contract may be the subject of a civil action, for such does not constitute
personal injury. Various other kinds of claims, involving, for example,
trespass to or loss of enjoyment of property, interference with title to
goods, intentional infliction of financial loss, abuse of public power,
injury to reputation, invasions of privacy, can be maintained in just the
same way. The law of torts is alive and well in all these fields.

So far the position is straightforward. But a complication on the
question of the relationship of the Act and the common law was
thought to arise in a number of cases where a claimant suffered mental
injury as a result of seeing the death or injury of another person. Even
though the mental injury itself was not covered, the claim nonetheless
was seen as being for damages arising indirectly out of personal injury
covered by the Act (i.e., the death or injury of the other person), to
which the statutory bar still applied.” However, the Court of Appeal in
Queenstown Lakes District Council v. Palmer” rejected this
interpretation of the bar.”

Mr. Palmer’s wife was drowned allegedly as a result of negligence
by the defendants in operating a rafting trip. Mr. Palmer was also on
the raft and claimed damages for psychiatric injury suffered as a
consequence of seeing the accident.”” The Court of Appeal held that
the action was not barred. Justice Thomas, writing for the court, was
satisfied that the scope of the 1992 Act was coterminous with cover
provided under the Act. The proceedings did not arise directly or
indirectly out of Mrs. Palmer’s death, so as to bring section 14(1) of the

66. Accident Insurance Act 1998, § 394(2).

67. See Accident Insurance Act 1998, § 394(3).

68. See, e.g., McMeekin v. Boyce, CP 5/97 (H.C. Palmerston North, Dec. 11, 1997) (Thomson,
Mast.); Kingi v. Partridge High Court, CP 16/93 (H.C. Rotorua, Aug. 2, 1993) (Thorp, J.);
McDonnell v. Wellington Area Health Bd., CP 250/9316 (H.C. Wellington, Dec. 5, 1993) (Thomson,
Mast.). But cf. McDonnell v. Wellington Area Health Bd., CP 250/93 (H.C. Wellington, Dec. 16,
1994) (Gallen, J.).

69. [1999] 1 N.Z.L.R.549 (C.A)).

70. For further discussion see Stephen Todd, Mental Injury and Actions for Damages, 1999
N.Z. L.J. 216. See also 1999 N.Z. L.J. 298 (correcting a printing error in the original article).

71. Queenstown Lakes Dist. Council v. Palmer, [1999] 1 N.Z.L.R. 549 (C.A.).
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1992 Act (the predecessor to section 394(1) of the 1998 Act) into
operation, because Mr. Palmer was not seeking damages for his wife’s
death.”” The relevant injuries for which he was seeking damages were
the mental injuries which he himself suffered as a result of the alleged
breach of a duty of care owed to him by the defendants. Mrs. Palmer’s
death was simply part of the sequence of events which provided the
factual basis for his claim. In the court’s view, therefore, the relevant
personal injury for the purposes of section 14(1) must be the personal
injury for which damages are sought.”

Turning to the policy of the 1992 Act, Justice Thomas noted that
persons covered under the 1992 Act were denied access to the courts at
common law in return for the perceived advantages of the statutory
scheme. The exchange was frequently spoken of as a social contract or
social compact. The purpose of the provision barring common law
claims was to prevent persons who suffered personal injury from being
compensated twice, not to prevent them from recovering any
compensation at all. He continued:

It follows from what has been said that the application of the Act and the
corresponding scope for common law proceedings automatically adjust as
and when the scope of the cover provided by the Act is extended or
contracted. To the extent that the statutory cover is extended, the right
to sue at common law is removed; to the extent that the cover is
withdrawn or contracted, the right to sue at common law is revived.

Any other view would lead to fundamental injustice, whereby a
person was deprived both of compensation and of damages. It would
also lead to the anomaly that the availability of a claim for damages
would depend on whether the claimant suffered trauma from his or her
own peril or from peril to another person and, if the latter, whether that
person was actually injured or merely endangered. Mr. Palmer’s claim
for damages thus could proceed.

One result of the Queenstown Lakes case may be that a secondary
victim not covered by the accident compensation scheme might recover
substantially more by way of common law damages than the primary
victim could obtain by way of compensation under the Act. This might
be perceived to be an injustice or anomaly, but Justice Thomas
remarked that damages and compensation were never intended to
correspond.75 Uncertainty of recovery at common law was exchanged
for a no-fault scheme which included provision for rehabilitation as well
as ongoing earnings-related compensation. Disparity between the two
would always exist. So too would difficulties necessarily arise out of the

72. Seeid.
73. Seeid.
74. 1d. at 556.
75. Seeid.



426 Washburn Law Journal [Vol. 39

line between injuries arising from accidents and other injuries and
conditions which were not attributable to accidents.

The clarity of the holding in Queenstown Lakes, that a common
law remedy starts where the statute ends, was blurred shortly afterwards
by a further decision of the Court of Appeal. In Brownlie v. Good
Health Wanganui, Ltd.” the plaintiffs sought damages from the
defendant hospital for mental injury which they suffered as a result of
being diagnosed as free from cancer and then discovering that they did
in fact have the disease. Justice Henry, delivering the judgment of the
court, held first that the plaintiffs had suffered personal injury which
was covered by the 1992 Act. The personal injury was the untreated
cancer, and this was suffered as a result of a negligent medical error
amounting to medical misadventure.”” There was, therefore, cover for
this injury. As for the mental injury, this was covered under the 1992
Act if it was an outcome of the physical injury, but the plaintiffs’ counsel
presented the case on the basis that it was not an outcome. This
assumption is not easy to accept, for the injury seemingly was caused by
(or was an outcome of) the misdiagnosis and the plaintiffs’ knowledge
that they had cancer which had not been treated. Proceeding, however,
on the basis of the case as presented, the further question was whether
the claims for mental injury nonetheless were claims for damages arising
directly or indirectly out of the physical injury so as to be caught by the
statutory bar. Justice Henry maintained that once an initial period of
uncertainty was over, it seemed unarguable that the mental
consequences which flowed thereafter arose at least indirectly from the
physical injury, even if it could be said that they were not the outcome
of physical injury. The damages claimed therefore arose from medical
misadventure which was covered under the 1992 Act, and the section 14
bar” applied. There was, however, a relatively short period when the
plaintiffs were in a state of uncertainty as to whether or not, contrary to
the earlier advice, they were in fact suffering from cancer. During this
period, their mental stress could not be said to have arisen from any
physical injury—the same kind of mental injury would be suffered
whether or not there had in fact been physical injury—and this gave a
“window” for a very limited claim for damages.

Brownlie accepts that there may be cover under the statute, so an
action for damages is barred, but no relief under the statute. In such a
case the victim fails under both heads. This result seems undesirable in
principle and inconsistent with Queenstown Lakes. As we have seen,
the Court of Appeal held in that case that the personal injury for the

76. CA 64/97 (C.A. Wellington, Dec. 10, 1998).

77. See Brownlie v. Good Health Wanganui, Ltd., CA 64/97 (C.A. Wellington, Dec. 10, 1998).
For further discussion on medical misadventure see infra Part VI.A.iv.

78. See Accident Rehabilitation and Compensation Insurance Act 1992, § 14.
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purposes of the section 14 bar must be the personal injury for which
damages are sought. So the question in Brownlie should have been
whether the plaintiffs’ claims were proceedings for damages arising
directly or indirectly out of personal injury for which the plaintiffs were
seeking damages and which were covered by the 1992 Act. Seemingly
they were not. On the contrary, still on the assumption that they were
not an outcome of the physical injury, the personal injuries for which
the plaintiffs were seeking damages were mental injuries which were not
covered by the Act. Indeed, it is hard to see any relevant distinction
between the two cases. In one the physical injury was suffered by a
third person and in the other it was suffered by the plaintiffs, yet in
neither case did the damages for the mental injuries arise out of
personal injury covered by the Act.

Very arguably, then, the reasoning in Brownlie ought to be
reconsidered. As it stands, however, the general rule is that the
accident compensation scheme and actions for damages at common law
do not overlap, but there is an exception where the claimant has
suffered physical injury which is covered by the scheme and mental
injury which is not. In this situation, neither claim can be maintained.

ii. Personal injury

We need now to look more closely at the particular categories
where the 1998 Act provides cover. These all depend on the claimant
having suffered “personal injury.” By section 29(1) this means:

(a) The death of an insured; or

(b) Physical injuries suffered by an insured, including, for example, a
strain or sprain; or

(c) Mental injury suffered by an insured because of physical injuries
suffered by the insured; or

(d) Mental injury suffered by an insured in the circumstances described
in section 40.

(2) “Personal injury” does not include personal injury caused wholly or
substantially by gradual process, disease, or infection unless it is personal
injury of a kind described in section 39(2)(d), (e), (f), or (9).

(3) “Personal injury” does not include a cardio-vascular or cerebro-
vascular episode unless it is personal injury of a kind described in section
39(2)(h) or (i).

(4) “Personal injury” does not include--

(a) Personal injury caused wholly or substantially by the ageing process;
or

(b) Personal injury to teeth caused by the natural use of those teeth.”
By section 30, “‘mental injury’ means a clinically significant

79. Accident Insurance Act 1998, § 29.
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behavioral, cognitive, or psychological dysfunction.” This definition is

based upon that given in the Manual of the American Psychiatric
Association.™

We have seen that cover for personal injury depends on the
insured having suffered personal injury within the meaning of section
29(1)(a), (b) or (c) of the 1998 Act,” viz death, physical injuries, or
mental injuries suffered because of his or her physical injuries, and the
personal injury falls within any of the paragraphs listed in section
39(2).® “Physical injuries” are not further defined, but seemingly they
should be understood as meaning any condition involving harm to the
human body, including harm by sickness or disease, that is more than
merely trifling or fleeting. Certainly it was implicit in the 1992 Act, and
the courts accepted, that the concept of “physical injury” included
disease,” and the position must be the same under the new Act. If the
instances of personal injury by gradual process, disease or infection and
personal injury by heart attacks or strokes which are covered in section
39(2)(d)-(i) are not physical injuries, they are never covered for
compensation.

So personal injury has this very broad meaning. But even where
some form of personal injury has been suffered, it may fall outside the
particular categories that are covered for compensation and still be
potentially actionable. We need to consider these categories and see
how far they extend. We need also to identify any other kinds of cases
where a common law action may still lie.

iii. Personal injury by an accident

The first category in which personal injury is covered for
compensation is where the injury is caused by an accident.” In the
legislation as originally enacted the concept of ‘“accident” was
undefined and left to be determined by the courts. The Court of
Appeal, drawing upon overseas authority, took a broad view, holding
that “accident” meant an unlooked for mishap or untoward event which
was not expected or designed.86 In the 1992 Act, however, it was said to
mean any of various particular kinds of occurrences, and these are
reproduced (with some minor changes) in section 28(2) of the 1998

80. Accident Insurance Act 1998, § 30.

81. See AMERICAN PSYCHIATRIC ASSOC’N, DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DISORDERS (4th ed. 1994).

82. See Accident Insurance Act 1998, § 29(1).

83. See Accident Insurance Act 1998, § 39(2).

84. See, e.g., Brownlie v. Good Health Wanganui, Ltd., CA 64/97 (C.A. Wellington, Dec. 10,
1998); Childs v. Hillock, [1993] N.Z.A.R. 249.

85. See Accident Insurance Act 1998, § 39(2)(a).

86. See Green v. Matheson, [1989] 3 N.Z.L.R. 564 (C.A.); Willis v. Attorney-General, [1989] 3
N.Z.L.R. 574 (C.A.) (applying Fenton v. Thorley & Co., [1903] App. Cas. 403, 408 (Eng.)).
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Act.” This states:
“Accident” means any of the following kinds of occurrences:
(a) A specific event, or a series of events, that--

(i) Involves the application of a force or resistance external to the
human body; and

(i) Is not a gradual process:

(b) The inhalation or oral ingestion of any solid, liquid, gas, or foreign
object on a specific occasion. This kind of occurrence does not
include the inhalation or ingestion of a virus, bacterium, protozoa, or
fungi, unless that inhalation or ingestion is the result of the criminal
act of a person other than the insured:

(c) A burn, or exposure to radiation or rays of any kind, on a specific
occasion. This kind of occurrence does not include a burn or
exposure caused by exposure to the elements:

(d) The absorption of any chemical through the skin within a defined
period of time not exceeding 1 month:

(e) Any exposure to the elements, or to extremes of temperature or
environment, within a defined period of time not exceeding 1 month,
that causes--

(i) Disability lasting for a continuous period exceeding 1 month; or

(i) Death.

The fact that an insured has suffered a personal injury is not of itself to
be construed as an indication or presumption that it was caused by an
accident.

It is also provided in section 28(4) that the fact that an insured has
suffered a personal injury is not of itself to be construed as an indication
or presumption that it was caused by an accident

The most commonly invoked form of “accident” is that falling
within paragraph (a), involving the application of force upon the body.
This obviously covers the ordinary type of accident, such as falling over,
and is apt to include intentional conduct, as where one person is struck
by another. It also encompasses a series of events constituting an
accident, although this has to be distinguished from a *“gradual
process.” Strains or sprains are included as personal injury,” and
seemingly they occur by accident on the basis that gravity constitutes

87. See Accident Insurance Act 1998, § 28(2).

88. Accident Insurance Act 1998, § 28(2), (4).

89. See, e.g., Accident Rehabilitation and Compensation Insurance Corp. v. McHardy, [1996]
N.Z.A.R. 289 (finding that a depressive illness was caused by a gradual process); Owen v. Accident
Compensation Corp., [1991] N.Z.A.R. 122 (holding that injury to shoulder during fitness program
not caused by accident); Re Rivers, (1982) 3 N.Z.A.R. 204 (holding that injury to feet from long
distance running was caused by a gradual process). But cf. Re Lucas, [1983] N.Z.A.C.R. 689
(holding back injury suffered during running was a personal injury by accident).

90. See Accident Insurance Act 1998, § 29(1)(b).
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the requisite external force or resistance.”” However, the requirement
that the event involve the application of an external force or resistance,
and the denial of any presumption to be drawn from the mere
occurrence of injury, reverse the effect of earlier cases holding that an
accident could lie simply in the suffering of an injury with no
identifiable cause or discernible external action.” Paragraph (b)
effectively excludes disease caused by infection unless the infection is
caused by criminal conduct.” Paragraph (c) makes it clear that skin
cancer caused by long term exposure to the sun is not covered.” This
may be contrasted with paragraph (e), which covers, for example,
pneumonia caused by exposure to cold and fevers or diseases
attributable to extremes of heat or humidity.” Burns might fall under
paragraph () but in any event are covered under paragraph (c).”

In cases where personal injury is caused by a tort but there is no
“personal injury” or no “accident” as defined in the statute (and there is
no coverage under one of the other heads), then an action for damages
may lie. There are a number of possibilities which need to be
considered.

Mental injury

Claims for mental injury originally were included within the ambit
of the accident compensation scheme. The Acts of 1972 and 1982
provided for cover where a person suffered personal injury by accident,
which was defined to include the physical or mental consequences of
the injury or the accident. In Accident Compensation Corp. v. E” the
Court of Appeal held that these words covered a person who suffered a
mental breakdown as a result of being sent by her employer to attend a
highly stressful management course. The consequence of this
interpretation was that the bar on bringing actions for damages for
personal injury extended to include claims for mental injury standing
alone. The scope of the coverage for mental injury was such that there
was no room for any claims for compensatory damages falling outside
the legislation where the common law might give a remedy.

Accident Compensation Corp. v. E” was one of the decisions of the

91. For coverage of this type of case under the earlier legislation see Wallbutton v. Accident
Compensation Corp., [1983] N.Z.A.C.R. 629.

92. See Accident Compensation Corp. v. E, [1992] 2 N.Z.L.R. 426 (C.A.) (mental breakdown);
Accident Compensation Corp. v. Mitchell, [1992] 2 N.Z.L.R. 436 (C.A.) (apnoeic attack).

93. See Accident Insurance Act 1998, § 28(2)(b).

94. See Accident Insurance Act 1998, § 28(2)(c).

95. See Accident Insurance Act 1998, § 28(2)(e).

96. See Accident Insurance Act 1998, § 28(2)(c). In Hill v. Accident Rehabilitation and
Compensation Insurance Corp., [1994] N.Z.A.R. 357, the court took the view that burns from
clothing catching alight constituted an accident under paragraph (a).

97. [1992] 2 N.Z.L.R. 426 (C.A.).

98. Id.
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courts which the government of the day regarded as having taken too
wide an interpretation of the 1982 Act and as having contributed to the
escalating costs of the scheme. Accordingly, claims for compensation
for mental injury were targeted when the coverage of the scheme was
cut back in 1992, and the limited coverage continues under section
29(1)(c) and (d) of the 1998 Act. Mental injury is covered only where it
amounts to “personal injury” under the 1998 Act,” viz where it
constitutes physical injuries suffered by the insured or where it is caused
by one of the specified criminal offenses.

We have seen that “physical injuries” includes any kind of bodily
harm, so mental injury is covered where it is suffered because of
personal injury which is covered by any of the categories in section
39(2)." In other cases, only the common law can give a remedy.
Examples of possible claims are where a secondary victim sees death or
injury being suffered by another, as in Queenstown Lakes, and where
the victim fears for his or her own safety but is not in fact injured.
Brownlie, however, says that the victim cannot claim where he or she
suffers physical injury as well as mental injury, even though the mental
injury is not the outcome of the physical injury or is not suffered
because of the physical injury. For the reasons already given this is not
easy to accept.

There is coverage under the 1998 Act for the victims of the
specified criminal—mostly sexual—offenses."” Mental injury caused by
any other crime, like attempted murder or arson, thus may be
actionable in damages. Furthermore, any mental injury suffered by
persons other than the victims of the specified crimes is not covered
either. This would include, say, a parent or husband witnessing the
sexual violation of a child or wife and suing for damages.

Non-accidental injury

A qualifying accident must be an event or series of events which
involves the application of an external force or resistance or must fall
within one of the other specified instances. Merely seeing or hearing
about an event is not an accident in the requisite sense, so this is
another reason why a secondary victim suffering mental harm cannot
claim compensation and can seek damages. The same applies where a
person suffers shock through fear or stress, without any physical impact
or event. Other cases where an action for damages could lie include
poisoning consequent upon the inhalation or ingestion of a bacterium

99. See Accident Insurance Act 1998, § 29(1)(c), (d).
100. See Accident Insurance Act 1998, § 39(2).
101. See Accident Insurance Act 1998, § 40.
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caused by another’s negligent (as opposed to criminal) conduct,'” and
negligently causing a person to be exposed to the elements or to absorb
a chemical through the skin for a period exceeding one month.'”

Disease

Although “personal injury” includes disease, section 29(2)"" states

that this is only where the disease is covered in section 39(2)(d)-(g) as
being work-related, or caused by medical misadventure, or is
consequential upon personal injury or treatment for personal injury for
which the insured has cover.'” So a tort action can be brought in cases
where a person negligently infects another with a disease in
circumstances falling outside these c